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The purpose of this column is to help you keep abreast 
of current trends in naval law. To accomplish this purpose, 
digests have been prepared from some of the most recent 
court-martial reports and opinions of the Judge Advocate 
General that have been designated for publication in future 
court-martial reports. These digests do not necessarily 
include every point of law covered by the original report 
or opinion. 

Matter appearing in this column is for informational pur- 
poses only, and is not to be cited as CMO authority in 
judicial proceedings. 





INSTRUCTIONS TO THE COURT 


@ On 8 Nov. 1951, The United States Court of 
Military Appeals (USCMA) decided the ques- 


' tion of whether reversible error resulted from 


(1) the failure to instruct and charge the court 
as required by Article 51 (c), UCMJ, and para. 
73, MCM, and (2) the failure of the court to 
close for findings.after acceptance of.a guilty 
plea. 

The case (special court-martial) involved un- 
authorized absence, to which the accused pleaded 
guilty. He was then informed of the effect of 
his plea and told that it would not be accepted 
unless he fully understood its meaning and effect. 
He stated that he did understand and that he 
desired to persist in it. The court, without re- 
ceiving instructions and without closing for find- 
ings announced that the specification was proved 
by plea. Thereafter the court was closed and 
a legal sentence voted. 

The United States Court of Military Appeals 
held that the provisions of the Code and Manual 
requiring instruction to the court and closing the 
court for findings are mandatory ; that the fail- 
ure to comply with them was error as a matter 
of law; that the error did not, however, mate- 
rially prejudice the substantial rights of the 
accused in this case; and that the Board of Re- 
view erred in setting aside the findings and 
sentence. t 
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Both by way of affording variety and eradi- 
cating any impression that the JAG Journal is 
merely another manual for Court-Martial 
practitioners, the February 1951 issue stressed 
the generally unappreciated but rapidly ex- 
panding aspect of Governmental civil liabili- 
ties. The thesis was presented under the cap- 
ion: “Broadening Aspects of Governmental 
Civil Liabilities.’ This item is a further devel- 
opment of the theme. 





VITAL ASPECT, arising out of the re- 
cently greatly expanded Governmental civil 
liability, is the now questionable ability of a 
Government Department in litigation to with- 
hold matter deemed of security importance. 
There is also a collateral issue—but perhaps of 
equal importance—that of Government Depart- 
ment “privilege.” 

At the outset there should be a full apprecia- 
tion of the important and clear-cut distinction 
between security and departmental privilege, 
which have often been confused in litigation. 
The controlling considerations differ. There 
has been manifest in the litigation involving 
these issues a tendency to apply in each situa- 
tion factors relevant only to the other. It is 
essential that each situation be properly clas- 
sified and that there be no confusion of thought 
as to whether the issue is one of security or of 
privilege. 

We deal first with the aspect of security. 

The trend of the cases, involving this aspect 
of security, has been commented on in the dis- 
cussion of the broadened scope of suits against 
the United States. This developing aspect of 
litigation will be perhaps of more concern to 
security offices in the Navy Department than 
of interest as a bare legal issue. It will, how- 
ever, come as a matter of some surprise to learn 
that there is any issue on the question of se- 
curity. The time-honored doctrine has been 
that a return, premised on the basis of security, 
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made by the head of a Government Department, 
terminated the ability of the Court to compel 
the production of the material sought. The 
early dates of the cases, promulgating this doc- 
trine, indicate how such an impression has be- 
come accepted over the course of years. Cases 
that illustrate the old rule of the conclusive 
barrier of a security return are: Pollen and 
Isherwood Vv. United States; Totten v. United 
States; ? and Boske v. Comingore Under these 
cases the doctrine extended to the point that if 
the plaintiff’s right of recovery would require 
disclosure of security matter, then suit could not 
be maintained. 

These cases also stand for the point that the 
Government bureau involved determines the 
existence of security. The trend away from 
this doctrine lies in the expression of Courts 
to the effect that whether security is involved 
is to be determined by the Court as a decisional 
matter. The security data, together with the 
points relied upon in justification for nondis- 
closure, under this approach, would be a matter 
for the Court’s determination. While some 
Courts have treated the situation as one where, 
to determine the existence of security factors, 
the, data would be reviewable only by the Court, 
any such practice is obviously subject to ob- 
jection by opposing interests, who assert that 
they, too, should be permitted to see the so- 
called security matter and argue the aspect of 
whether there are serious and bona fide secu- 
rity aspects involved. The next development 
would be the incorporation of the entire matter 
in the printed record so that it could be reviewed 
on appeal. 

In practice such a procedure would be com- 
pletely unsatisfactory. There cannot be placed 
before the Court all the numerous factors and 
implications which would lead the Government 
Department involved to evaluate the matter as 





1865 Ct. Claims 673 (1937). 
292 U. S. 105 (1875). 
8177 U. $. 459 (1900). 


one involving serious security considerations. 
The necessity for defending the security posi- 
tion with full explanation would, in the end, 
produce disclosure to the same extent as if the 
security considerations were not asserted. The 
logical and ultimate development of this ap- 
proach would be to consider, as a litigation issue 
to be argued and determined by the Court, 
whether on security grounds, certain material 
should be omitted from the record. While the 
controversy has not reached the point of final 
determination, the Court opinions and experi- 
ence in dealing with these matters in litigation 
indicate a very definite trend away from the 
formerly well-recognized doctrine that the Gov- 
ernment Department involved was the arbiter 
of security considerations. The trend is to 
treat the matter simply as another litigation 
issue. 

We deal now with the second phase of the 
nondisclosure problem—the so-called “Govern- 
ment Department privilege.” Broadly stated, 
this is the issue of whether, when some casualty 
or catastrophic incident occurs, the Government 
Department may fully and freely investigate to 
determine whether its own procedures or per- 
sonnel are at fault and whether remedial or 
more efficient procedures can be initiated, with- 
out the entire record of the investigation be- 
coming available to opposing interests in any 
litigation. This problem was initially present 
in a very restricted field, that of Naval vessel 
collisions. By reason of the broad expansion 
of Government civil liability to all phases of 
civil negligence, the issue has recently assumed 
much more far-reaching significance. Unfor- 
tunately, in major casualties or disasters, there 
will be few situations where there is not some 
injury or damage to a private interest that 
would serve as the basis for litigation against 
the United States. 

The investigatory procedure of Government 
Departments is well publicized. Practically 
each Department has established methods for 
the microscopic checking of the efficiency of its 
functioning. In the Navy Department, prior to 
the enactment of the Code of Military Justice, 
the medium was a Court of Inquiry, Board of 
Investigation or an Investigation. It is not a 
mere matter of the testimony given at these 
investigations, which forms part of the printed 
record, but of the findings, opinions and the 
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frequent recommendations for remedial action, 
The minuteness of the inquiry, which often 
assumes the aspect of a trial of the individuals 
concerned (particularly through the procedure 
of designating “interested parties” and “de- 
fendants”) insures that any element of ineffi- 
cient functioning will not be overlooked. The 
interrogation may suggest aspects of failure to 
comply fully with the requirements of the De- 
partment involved, which will be urged as con- 
stituting civil liability. The benefit to a litigan: 
against the United States, of access to such « 
record needs no elaboration. 

It would seem elementary, for efficient func- 
tioning, that every Government Department 
should, under any circumstances, be able to con- 
duct, unhampered, an inquiry into its own func- 
tioning. To achieve maximum efficiency in such 
inquiry the Department needs to be able to re- 
strict and to reserve the opinions, recommenda- 
tions and data developed by its inquisitors. If 
such investigation is conducted with a realiza- 
tion that it can be utilized in litigation, there 
could develop an unfortunate tendency to ignore 
aspects upon which civil liabilities could be 
premised. In short, with increasing publicity 
of the availability of the departmental investi- 
gation records for litigation purposes, the effi- 
ciency of the investigation procedure would 
correspondingly decrease. This is the theory 
upon which there is claimed the so-called “Gov- 
ernment Department privilege”—the right to 
restrict to itself the records of its investigations. 

The basic statute, which is the legal justifica- 
tion for this claim of privilege, is of long stand- 
ing. Itis Section 22 of Title 5 of the U. S. Code, 
which provides: “The head of each Department 
is authorized to prescribe regulations, not in- 
consistent with law, for . . . the custody, use, 
and preservation of the records, papers and 
property appertaining to it.” Various Govern- 
ment Departments have enacted regulations 
which constitute an exercise of this statutory 
authority. The Navy Department provision is 
Article 1251 of Navy Regulations. The Decem- 
ber 11, 1950, revision of this Article reads: 


“1. Unless authorized by the Secretary of the Navy or 


his designee, persons in the naval service and civil em- 
ployees are prohibited from releasing or producing, in 
response to subpoenas duces tecum, motions for dis- 
covery, or in answer to interrogatories or otherwise, any 
official records or copies thereof, including the records 
described in the second paragraph of this article, or 
classified matter, in a civil court, or in connection with 
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preliminary investigations by attorneys or others. Offi- 


cial records or copies thereof will be produced in such 


cases when authorized under procedures prescribed in 
Naval Supplement to the Manual for Courts-Martial. 

“2. The records of proceedings of Navy courts-martial, 
courts of inquiry, boards of investigation and the records 
of investigations and administrative reports are intended 
solely for use in the Naval Establishment and are priv- 
ileged. Such records or documents are confidential, for 
good cause found, within the meaning of the Administra- 
tive Procedure Act. The Secretary of the Navy, or his 
designee, may make such records or information there- 
‘rom available to persons properly and directly concerned 
whether or not litigation is in under procedure pre- 
scribed in Naval Supplement to the Manual for Courts- 
Martial. (See also Art. 0628, Navy Regulations, and Naval 
Supplement to the Manual for Courts-Martial.)” 

The matter arose infrequently in the era 
when all naval vessel damage litigation was the 
result of a bill for relief. Subsequent to the 
passage of the Public Vessels Act* in 1925, de- 
mands for the production of the records of Navy 
investigations became more frequent. The ar- 
zument was largely one of equity and reciproc- 
ity. In many instances the naval authorities 
had convened Courts of Inquiry and witnesses 
from the merchant vessel involved had been 
subpoenaed and compelled to testify at the Navy 
hearing. Therefore, counsel urged that under 
such circumstances, the Government should be 
obliged to make available the version of its wit- 
nesses. Even in the situations where the Court 
of Inquiry procedure was utilized,® the Court 
recognized the right of the Government Depart- 
ment to investigate into its own functioning and 
to withhold the resulting record from the litiga- 
tion process. The law during this state is illus- 
trated by the Wright-Papoose case,° where 
opposing interests were permitted to obtain the 
Commanding Officer’s report but were denied 
access to the record of the Navy Court of In- 
quiry. There the matter rested, and through 
the early years of World War II there was still 
abroad the impression that these records had 
a privileged status. 

The factor that has set the stage for the re- 
versal of the earlier decisions and for the cur- 
rent litigation was the enactment of the Rules 
for Discovery in 1938. The practitioner in pri- 


vate litigation will study Hickman v. Taylor’ 





4 46 U. S. C. 781 et seq. 

5 The revision of Section 726, Naval Courfs and Boards, which affords 
privileges to merchant vessel luntarily appearing before 
Navy i tigations, elimi d many factors previously relied upon by 
merchant vessel interests to compel the production of Navy record. (Sec- 
tion 726 is now contained in Sections 0508 (b) and 0602 in the Naval 
Supplement to the Manual for Courts-Martial). 

*2 F. Supp. 43 (1943). 

7 329 U. S. 495 (1947). 
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for guidance on the point of the extent to which 
his work product, the statements of his client’s 
witnesses and matter developed in preparation 
for trial can, under the discovery rules, be with- 
held from opposing interests. The Admiralty 
and Civil Procedure Rules on the point are sub- 
stantially identical. The controlling portion of 
Admiralty Rule 32, which underlies all this liti- 
gation is: 

“Upon motion of any party showing good cause therefor 

and upon notice to all other parties, the court in which 
an action is pending may (1) ordér any party to produce 
and permit the inspection and copying or photographing, 
by or on behalf of the moving party, of any designated 
documents, papers, books, accounts, letters, photographs, 
objects, or tangible things, not privileged, which consti- 
tute or contain evidence material to any matter involved 
in the action and which are in his possession, custody, or 
contrel; ...” 
The rule specifies, as a prerequisite to discovery, 
the showing of good cause. By way of digres- 
sion, comment is made upon this prerequisite 
of good cause. Discovery is not automatic. 
The moving party has the burden of establish- 
ing the existence of good cause. As to what 
constitutes good cause, there has been much liti- 
gation. In suits by seamen, the lower court de- 
cisions * suggest that. no more than an inability 
of counsel to obtain a response to a communi- 
cation, addressed to a distant witness, consti- 
tutes good cause and is sufficient to compel the 
production of statements taken by opposing 
counsel from the non-responding witness. 

Now for the Navy Department’s experience 
under Admiralty Rule 32. The initial litigation 
under the changed situation, resulting from the 
enactment of the present day discovery rules, 
involved a series of four collisions in the swept 
channel off Casablanca. In Bank Line Ltd. v. 
U. S., et al,® the lower Court directed the pro- 
duction of the report of the Navy Board of 
Investigation. 

The basic issue involves also the difficult prob- 
lem of testing, on appeal, any interlocutory 
order requiring that the record of the investi- 
gation be produced. Hickman v. Taylor utilized 
the contempt procedure in order to obtain a final 
order from which there could be taken an ap- 
peal on the point of non-production. This 
method seemed inappropriate in litigation in- 
volving the United States. Accordingly, in an 





8 Mandel v. U. S., 93 F. Supp. 692 (1950). 
° 68 F. Supp. 587 (1946). 











effort to test the situation, a writ of prohibition 
was sought in the Bank Line case by the De- 
partment of Justice. There was present the 
point of whether the interlocutory order that 
the record be produced was of a nature to obtain 
a controlling decision on the real point at issue. 
The result *° was inconclusive. The Court of 
Appeals held that a writ of prohibition was 
inappropriate. It suggested a practice, subse- 
quently frequently utilized, that is the imposi- 
tion of penalties in litigation. After the Circuit 
Court decision, there was entered in the District 
Court an order™ which precluded the United 
States from offering evidence on certain aspects 
of the litigation with the result that, due to the 
unavailability of evidence, the litigation on the 
merits would go against the United States. 

In other cases the privilege of the Govern- 
ment Department involved was recognized. 
Particularly favorable on this point is the Davila 
Wilkes * decision in the District of Massachu- 
setts. The opinion of the Fourth Circuit in 
Oregon-New Mexico ™ is a Court of Appeals ex- 
pression. In addition, similar results were ob- 
tained in District Court cases in the District of 
Maryland. Experience in the Tort Claims Act * 
suits, particularly in the New York and Phila- 
delphia areas, has been adverse. The decisions 
have uniformly required the production of the 
records of the investigation. This issue is 
usually present in airplane crash situations. 

Thus, in response to a motion for discovery 
the Government Department involved makes a 
formal return, claiming the exercise by its Sec- 
retary of the privilege under its regulations, 
which rest in the last analysis on Section 22 of 
5 U. S. Code. 

The issue is whether the Court will recognize 
the claim of administrative privilege or will 
order the record produced. But of greater sig- 
nificance is the result which has followed where 
the Department has declined to produce the 
record. This has resulted in the development 
of a new doctrine. Briefly, the rule is that fail- 
ure to comply with an order of production in- 
vokes the application of penalties. If termed 
the imposition of judicial sanctions against the 
United States as a litigant, the characterization 

1 163 F. (2d) 133 (1947). 

1176 F. Supp. 801 (1948). 

12 78 F. Supp. 62 (1948). 


33175 F. (2d) 632 (1949). 
4 28 U.S. C. 1346. 











will be apt. Failure to disclose by the United 
States is followed by a default decree on li- 
ability. There is precluded any opportunity to 
contest liability on any other grounds. The case 
then becomes simply a matter of the determina- 
tion of the extent of monetary recovery. 

The February item of the JAG Journal re- 
ferred to Samuel Mandel, Administrator of the 
Estate of Robert Dillehay, Jr., deceased, v. 
U. S. A., where a default decree * followed the 
failure of the Army to produce the record of its 
Board of Investigation in a wartime casualty. 
An earlier decision, Brauner v. U. S. A.* in the 
Eastern District of Pennsylvania is to the same 
effect. Here the Air Force declined to produce 
its record of the investigation of the crash of 
an experimental plane. Suit had been brought 
by representatives of deceased employees of the 
company which, under contract with the Air 
Force, was carrying on the experimental work. 
These employees had ben killed when the plane 
crashed. Verdicts for $225,000 were entered 
in the Eastern District of Pennsylvania. In 
both cases the decree in favor of the plaintiff 
followed the nonproduction of the investigation 
record after the Court’s opinion, holding that 
record should be produced. 

This technique of imposing sanctions has be- 
come well recognized. A default decree does 
result in an appealable issue to test the basis 
on which the default was entered. Imposition 
of penalties alone leaves in doubt whether, on 
appeal, the basic issue will be reached. Counsel, 
consequently, appreciating the Government’s 
problem in testing out the issue, are frequently 
at pains to avoid the entry of a default decree 
and to obtain only an order, which precludes 
the Government from offering evidence on con- 
trolling aspects of the litigation so that a li- 
ability decree will result after the trial on the 
merits. 

Thus, while originally privilege and security 
were distinctly separate issues, today the trend 
of litigation indicates that nonproduction, based 
on either ground, will receive common treat- 
ment, that is, imposition of a default decree. 

All this is litigation over points in the course 





15 This case was reversed in the Third Circuit on 16 August 1951 on the 
point that the cause of action could not be sustained against the United 
States; the point of default for failure to produce the record was not 
reached. 

3610 F. R. D. 468 (case now pending on appeal). 


(Continued on page 20) 
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SEARCH AND SEIZURE—evidence obtained in 
search of defendant's luggage while defendant 
was in jail and luggage had been seized in hotel 
room occupied by woman who thought she was de- 
fendant’s wife was admissible, since search and 
seizure had been consented to by her and defend- 
ant had no right to object to search of premises not 
occupied by him nor to seizure of property not 
within his possession. 

PROSECUTOR'S ARGUMENT —in prosecutor's 
summation to jury, his reference to defendant as a 
“crook and a phony,” “tricky, crafty, and a type of 
worm,” reference to son of defendant as “this 
natural son of an unnatural father,” and prosecu- 
tor’s assertion that it was his belief that this or that 
established defendant's. guilt,.was_not reversible 
error. 


® In United States v. Walker, The United 
States Court of Appeals, Second Circuit, on 10 
July 1951 (190 F. (2d) 481), affirmed defend- 
ant’s conviction of transporting money in inter- 
state commerce which had allegedly been taken 
by fraud in violation of a Federal statute mak- 
ing it a criminal offense to transport such money 
in interstate commerce (18 U.S. C. A. 2314). 

The evidence showed that the defendant, a 
married man, had met a Mrs. Ashe and, posing 
as a wealthy man of great position and influ- 
ence, prevailed upon her to marry him. He 
thereafter induced her to sell a warehouse in 
Houston, Tex., which had been settled upon her 
by her former husband, and to give the pro- 
ceeds of the sale to him. They thereafter pro- 
ceeded from Houston, Tex., to New York City 
with the fraudulently obtained money in the de- 
fendant’s possession, which formed the basis for 
the offense charged. Other evidence admitted 
to prove the necessary specific intent showed a 
pattern of prior conduct in which he would, as 
he did in this case, persuade women to “marry” 
him, then fleece them of their money and leave 
them. 

Before the trial, the appellant moved to sup- 
press evidence which had been obtained by a 
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Government agent in a search of his luggage 
after his arrest and while he was in jail. The 
luggage had been seized and some of it searched 
in the hotel room occupied by Mrs. Ashe, who 
then thought she was appellant’s wife, and both 
the agent’s entry into the hotel room and the 
seizure and search of the luggage were con- 
sented to by her. The court of appeals held that 
the motion to suppress the evidence thus ob- 
tained was correctly denied by the trial court, 
for the appellant had no right to object to the 
search of premises not occupied by him nor to 
the seizure of property not within his posses- 
sion, citing United States v. Reiburn, 127 F. 
(2d) 525; United States v. Ebeling, 146 F. (2d) 
254; and further citing for comparison Stein V, 
United States, 166 F. (2d) 851, certiorari de- 
nied 334 U.S. 844. 

At the end of the trial the district attorney 
in his summation after reviewing the evidence 
as to the activities of the accused in defrauding 
Mrs. Ashe of her money, used the following 
language: 

“. . . these telegrams over which no one but 
the defendant had any control, on their face 
show him to be what he is, a crook and a phony, 
that is as plain and sure as two and two make 
four, tricky, crafty, and a type of worm.” 

In commenting upon the defense counsel’s 
prior statements relative to “silent witnesses,” 
meaning those who had not testified, including 
the son of the defendant, the district attorney 
said, “We don’t know whether this natural son 
of an unnatural father despised this man or 
loved him.” 

The district attorney also told the jurors that 
he believed “on the evidence in this case that 
the guilt of this man has been proved incon- 
testably” and that if they should acquit him 
“they were not competent to serve as jurors.” 

No objection was made to the Government 
attorney’s language during his summation, 
but at the conclusion counsel for the defendant 
moved for a mistrial because of the prejudicial 
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nature of the summation, pointing out specific 
terms which had been used to characterize the 
defendant. The motion was denied. 

The court of appeals, with respect to the de- 
scriptions of the defendant used by the prosecu- 
tor, held that it was not prejudicial error, 
saying: 

“Although the prosecutor could, doubtless, 
have chosen his language with better taste and 
by so doing the better have advanced his cause, 
we are not disposed to reverse because, instead, 
he chose to sting sensibilities with blunter, 
shorter, and somewhat unsophisticated words.” 

As to appellant’s contention that the refer- 
ring to the son of the defendant as “this natural 
sen of an unnatural father” constituted an ac- 
cusation that the appellant was the father of a 
son born out of wedlock, the court held the 
words to be ambiguous, and chose to construe 
the remarks as expressing the thought that the 
jury should ignore the son as a “silent witness” 
for the appellant because it was unknown 
whether the appellant’s own normal son did love 
or despise his wicked father, which was con- 
sidered to be fair comment. 

With respect to the prosecutor’s remarks to 
the jury as to his belief in the guilt of the ac- 
cused, the court said: 

“The prosecutor’s direct assertion of his be- 
lief that the testimony proved this or that which 
established the appellant’s guilt, while im- 
proper, was, strictly speaking, argument upon 
irrelevant matter not in evidence, for what the 
prosecutor believed in that regard was of no 
consequence. To hold, however, that in the ab- 
sence of any timely objection such a readily cor- 
rectible fault should be raised to the height of 
reversible error merely would make a mountain 
out of a molehill.” 

Judge Frank, in a dissenting opinion, ex- 
pressed his belief that the prosecutor far ex- 
ceeded the bounds of legitimate argument in his 
summation, and that the prejudicial, abusive, 
and intemperate language of the prosecutor in 
his summation to the jury deprived the defend- 
ant of the fair trial to which he was entitled, 
citing Viereck v. United States, 318 U. 8. 236, 
247-248; Ross v. United States, 180 F. (2d) 160, 
166-168; Beck v. United States, 33 F. (2d) 107, 
114; and other cases. 

Judge Frank said that the conduct of the 
prosecutor in this case was in striking contrast 
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with the standard set for the prosecutor by the 
Supreme Court in Berger v. United States, 295 
U. S. 78, 88: 

“The United States Attorney is the repre- 
sentative not of an ordinary party to a contro- 
versy, but of a sovereignty whose obligation to 
govern impartially is as compelling as its obli- 
gation to govern at all; and whose interest, 
therefore, in a criminal prosecution is not that 
it shall win a case, but that justice shall be 
done. . . . He may prosecute with earnestness 
and vigor—indeed, he should do so. But, while 
he may strike hard blows, he is not at liberty 
to strike foul ones. It is as much his duty to 
refrain from improper methods calculated to 
produce a wrongful conviction as it is to use 
every legitimate means to bring about a just 
one.” 


LARCENY—CORPUS DELICTI—in order to prove 
corpus delicti in prosecution for larceny it is not 
essential that the recovered property be identified 
as that which was stolen, nor is it necessary that 
the stolen property be recovered. ; 

CONFESSIONS OF COCONSPIRATOR—confes- 
sion of defendant which was made in the absence 
of codefendant and after the conclusion of alleged 
conspiracy to steal government property is not ad- 
missible as evidence against the codefendant. 

EFFECT OF TRIAL JUDGE'S INSTRUCTION TO 
JURY TO DISREGARD PREJUDICIAL IMPROPERLY 
ADMITTED EVIDENCE—if improperly admitted evi- 
dence is taken during the course of trial and is with- 
drawn from consideration of the jury by the direc- 
tion of trial judge, such direction generally cures 
any error which may have been committed by intro- 
duction of such evidence, but where it is probable 
that such a strong impression was made upon the 
minds of the jury by illegal and improper testimony 
that the subsequent withdrawal will not remove the 
effect caused by its admission, a general objection 
may avail on appeal. 


® In Mora et al. v. United States, a United 
States court of appeals case decided 7 August 
1951 (190 F. (2d) 749), Mora and another de- 
fendant, Schmidt, were appealing from a con- 
viction in the United States District Court for 
larceny of Government property, receiving and 
concealing such stolen property, and conspiracy 
to steal and receive and conceal the property. 
The two defendants had been tried jointly and 
convicted with a third defendant, Tangney. 
Tangney was a supply sergeant and Schmidt 
had been a supply sergeant at Biggs Field near 
El Paso, Tex. Mora was a civilian who had 
been engaged in purchasing surplus army prop- 
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erty for distribution or resale. A fourth man 
who had been engaged in the questionable trans- 
actions, a Supply Sergeant McDowell, had pre- 
viously pleaded guilty to stealing government 
property and was the first witness for the Gov- 
ernment in this case. 

McDowell testified that he stole Government 
property from the warehouse at Biggs Field in 
large quantities (this property consisted of gar- 
ments and blankets of an estimated value of 
$10,000), and that he turned the property over 
to Tangney for disposition and got about $1,500 
from Tangney. McDowell testified that he had 
gone with FBI agents to various stores and 
helped recover merchandise “just like the stuff 
I’d taken, yes sir, we did for a fact.” McDowell 
could not positively identify any of the blankets 
or garments as property which had been wrong- 
fully stolen and disposed of. McDowell further 
testified that he had no dealings with Schmidt 
in reference to the theft or the stolen property. 
The transactions in question had occurred on or 
about 26 November 1949. 

The court permitted the second Government 
witness, an FBI agent, to read into evidence 
before the jury three confessions, one made by 
Mora and two by Tangney, all taken about 19 
January 1950. Tangney’s first confession did 
not refer to Schmidt, but his second confession 


and Mora’s confession did implicate Schmidt. 
Tangney’s confession also implicated Mora. 
None of the confessions were made in the pres- 


ence of any of the other defendants. Schmidt 
objected to the admission of Tangney’s and 
Mora’s confessions as evidence against him on 
the ground that a confession of one codefendant 
is not admissible against another. On the same 
ground Mora objected to the admission of 
Tangney’s confession as against him (Mora). 
The trial court overruled these objections, stat- 
ing that it thought the confessions admissible 
on conspiracy. The court then overruled a mo- 
tion by Schmidt and Mora that the jury be in- 
structed to disregard the disputed confessions 
astothem. The confessions were then read into 
evidence and were before the jury without lim- 
itation until the final charge of the court to the 
jury, at which time the court instructed the 
jury that each of the three confessions could be 
considered by them only as against the defend- 
ant making it. 
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Several proprietors of surplus property 
stores testified that Mora had sold them some 
military garments and blankets of the type in 
question, and that Schmidt had accompanied 
Mora on these trips. All three defendants were 
convicted and Schmidt and Mora appealed to 
the Court of Appeals. 

Both appellants insisted that the corpus de- 
licti was not established by the evidence. The 
appellate court, after reviewing the evidence 
outlined above, held that the corpus delicti was 
established, holding that to “prove the corpus 
delicti it is not required to identify recovered 
property as stolen or even to recover the stolen 
property,” citing 52 C. J.S., larceny, 131 p. 967; 
U.S. v. Adelman, 107 F. (2d) 497; U.S. v. De- 
Normand, 149 F. (2d) 622. The court then 
held that the particular property described in 
the indictment in this case was sufficiently 


traced through the testimony of Tangney, Mora, | 


the store proprietors, and the FBI agents. 

As to the disputed confessions, the court held 
that the trial court erred in admitting the con- 
fessions against all defendants mentioned 
therein, and was in error until it finally recog- 
nized in its charge to the jury that “the confes- 
sion of one codefendant made after the alleged 
conspiracy was concluded and in the other de- 
fendant’s absence is not admissible as evidence 
against another defendant,” citing Fiswick V. 
United States, 329 U. S. 211, 217; Krulewitch 
v. United States, 336 U.S. 440, 442-448. 

The question before the Court of Appeals 
then was whether or not the instruction of the 
trial court to the jury cured the error of the er- 
roneous admission of the confessions as against 
the coconspirators. The court followed the long 
established rule stated by the Supreme Court 
in Throckmorton v. Holt, 180 U. S. 552, and 
quoted the rule from page 567 of that decision: 
“The general rule is that if evidence which may 
have been taken in the course of a trial be with- 
drawn from the consideration of the jury by the 
direction of the presiding judge, that such di- 
rection cures any error which may have been 
committed by its introduction. Pennsylvania 
Company V. Roy, 102 U.S. 451, 452; . Hopt 
v. Utah, 120 U.S. 430, 438 . . . But yet there 
may be instances where such a strong impres- 
sion has been made upon the minds of the jury 
by illegal and improper testimony, that its sub- 
sequent withdrawal will not remove the effect 
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caused by its admission, and in that case the 
general objection may avail on appeal or writ 
of error.” 

Since there was no substantial evidence 
against Schmidt, apart from the confessions of 
his codefendants, the court concluded that the 
jury was unwilling or unable to follow the trial 
court’s belated instruction to disregard those 
confessions as evidence against Schmidt. They 
further concluded that there was no assurance 
that the jury was not substantially swayed by 
the use of Tangney’s confessions against Mora, 
citing Fiswick v. United States, 329 U. S. 211, 
and referring to Féderal Rules of Criminal Pro- 
cedure, Rule 52 (a), 18 U.S.C. A. 

Accordingly, the convictions of Mora and 
Schmidt were reversed and the cases were re- 
manded for another trial. 


CRIMINAL INTENT—in statutes involving moral 
turpitude, word “wilful” means that an offense 
must be committed malevolently, with bad purpose 
or evil mind, but in those statutes denouncing acts 
not in themselves wrong, such evil purpose or crim- 
inal intent need not exist and it is sufficient if acts 
were deliberate, voluntary and intentional, as dis- 
tinguished from acts committed through inadvert- 
ence, accidentally or by ordinary negligence. 

CHARGE—an objection to instruction should be 
sufficiently. specific to call to trial court’s attention 
precise nature of alleged error, and therefore, 
where defendants merely objected generally to 
portions of trial court’s instruction and set forth no 
ground for their objection, such objection did not 
meet requirements of Federal rule of criminal pro- 
cedure providing that no party may assign as error 
any portion of charge unless he objects thereto be- 
fore jury retires to consider its verdict, stating dis- 
tinctly matter to which he objects and grounds of 
his objection. 


® In Nabob Oil Company v. United States, a 
United States court of appeals case decided 10 
July 1951, (190 F. (2d) 478), the courts af- 
firmed the conviction of the defendant for vio- 
lations of the Fair Labor Standards Act of 1938, 
29 U. S. Code 207 (a), 215 (a) (1, 5), 216. 

The offenses charged generally involved the 
wilful violation by the defendant of the Fair 
Labor Standards Act requiring the payment of 
pay and a half for every hour of work in excess 
of forty hours per week. The defense was that 
beginning January 1, 1947, the employees were 
given a fifteen cent an hour pay raise with the 
agreement that this additional pay was for the 
purpose of paying for any overtime which the 
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employees might work and was not actually a 
pay raise. This was disputed by the employees. 

The first contention of the defendant was that 
the trial court, in its instructions to the jury, 
failed to give proper definition of a wilful vio- 
lation of the Act. The jury was instructed that: 

“The word ‘wilfully’ connotes an intentional 
violation of the law. And you are advised, gen- 
tlemen of the jury, that a defendant who actu- 
ally does violate the provisions of the Fair Labor 


‘Standards Act would not be guilty of a crim- 


inal offense unless he is either conscious of the 
fact that what he is doing constitutes a viola- 
tion of the Act or unless he wholly disregards 
the law and pursues a course without making 
any reasonable effort to determine whether the 
plan he is following would constitute a violation 
of the law or not.” The defendant objected gen- 
erally to this portion of the instruction and set 
forth no grounds for the objection. 

The Court of Appeals held that this objection 
did not meet the requirements of rule 30, Fed- 
eral Rules of Criminal Procedure, 18 U.S.C. A., 
which provides in part: “No party may assign 
as error any portion of the charge or omission 
therefrom unless he objects thereto before the 
jury retires to consider its verdict, stating dis- 
tinctly the matter to which he objects and the 
grounds of his objection.” The court then held 
“An objection to an instruction should be suffi- 
ciently specific to call to the trial court’s atten- 
tion the precise nature of the alleged error.” 

Proceeding, however, to consider the suffi- 
ciency of the instruction, the court voiced the 
opinion that the definition in the instruction 
correctly defines the term “wilful” as used in 
statutes such as the one being considered in this 
case. The court pointed out that the word “wil- 
ful” has different meanings in different penal 
statutes. In statutes involving moral turpitude 
and other acts in themselves wrong, the word 
wilful means that the offense must be committed 
malevolently, with a bad purpose or an evil 
mind. Other statutes denounce acts not in 
themselves wrong, where such an evil purpose 
or criminal intent need not exist. The court 
held that the Fair Labor Standards Act violated 
in this case was of the latter type, and it was 
sufficient if the act in question was deliberate, 
voluntary and intentional as distinguished from 
one committed through inadvertence, acciden- 
tally or by ordinary negligence. + 
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THE USE OF MEMORANDA TO REFRESH 
MEMORY 


By CAPT CARL G. LUTZ, USMCR 


To recall past events completely and accu- 
rately, in their due order of sequence, is diffi- 
cult for the best of witnesses. The law, there- 
fore, allows certain stimulants to assist the 
memory process, subject to procedural rules 
that provide safeguards against error or 
undue advantage. 





The term “refreshing memory” has been ap- 
plied to two distinct situations, known as Pres- 
ent Recollection Revised and Past Recollection 
Recorded. The subject of Past Recollection Re- 
corded will not be explored to any degree here 
but will be left for later discussion, supplemen- 
tary to this; however, reference will be made to 
it to emphasize the principle of Present Recol- 
lection Revived. 

When a memorandum is used as a reminder 
to a witness, so that he can testify from his 
then revived recollection of events, we have the 
situation of Present Recollection Revived. 
When a witness is unable however, even after 
considering the memorandum, to recall the 
events and to testify as to his recollection of the 
facts, it is possible to record his past recollec- 
tion, provided he can swear that the memo- 
randum was made when he had knowledge of 
the facts, that it was correct at the time it was 
made, and that this is that memorandum. The 
memorandum is then introduced into evidence. 
The memorandum is the evidence, not the testi- 
mony of the witness. 

A concrete example of the problems which 
will occasionally arise is illustrated by a recent 
case. It involved the testimony of a witness by 
whom the prosecution was attempting to estab- 
lish the requisite element of intent in the charge 
of desertion. The witness, who had appre- 
hended the accused, was a special agent of the 
Federal Bureau of Investigation. While under 
direct examination, he testified that the accused 
had stated that he did not intend to return to 
the Marine Corps. Under cross-examination, 


12 


the witness wavered and said that he did not 
remember whether the accused had stated that 
he did not intend to return to the Marine Corps 
or to the base from which he had absented him- 
self. After a noon-hour recess, the witness was 
recalled to the stand and stated that he could 
then answer the question involving the state- 
ment made to him by the accused, because he 
had refreshed his memory by means of a paper 
in the possession of the prosecution. It was 
then brought out that the paper in question had 
not been seen by the witness prior to that day, 
but that it was, to the best of his knowledge, a 
copy of a statement made by the accused, shortly 
after apprehension, taken down in longhand 
by the witness and signed by the accused, the 
original of which had been lost. The paper used 
by the witness to refresh his memory was type- 
written and unsigned. Objection was made by 
the counsel for the accused on the ground that 
the testimony of the witness would be inadmis- 
sible as it would not fall in the category of Pres- 
ent Recollection Revived but would be from 
Past Recollection Recorded. The law officer 
overruled the objection and the witness then 
testified that the accused had said that he did 
not intend to return to the Marines. Admission 
of the witness’s testimony on this point was 
assigned as error on appeal. (This case is un- 
der review in the Office of the Judge Advocate 
General of the Navy, but no decision has yet 
been handed down by the Board of Review.) 
The use of memoranda or other papers to aid 
recollection was recognized at an early date. 
The recorded trials of the Seventeenth Century 


in England, established the distinction between § 


a past and present recollection as that of re- 
ferring to a paper from time to time or of read- 
ing it outright. The early practice of refusal 
to permit outright reading of the memorandum, 
in effect denied the use of past recollection. By 
the middle of the Eighteenth Century, the prac- 
tice of using past recollection was fully recog- 
nized, with the requirement that the original 
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of the memorandum had to be produced in 
Court. The principle of using a past recollec- 
tion was affirmed at an early date by the courts 
of this country. The Supreme Court of South 
Carolina issued a series of decisions beginning 
in 1817 in which the legitimacy of use of past 
recollection was recognized. The preference 
for a Present Recollection to a Past Recollection 
was advanced to a severe degree by New York, 
where it was required that the absence of a pres- 
ent recollection must be shown before resort to 
past recollection could be made. The Federal 
Courts have followed this rule. 

As a general principle, any writing may be 
used to refresh the memory of the witness. It 
is obvious, however, that it is necessary to pre- 
vent a situation whereby the witness, through 
the use of artificial written aids, gives testimony 
which purports to be his recollection but in fact 
is not. It is possible that an actual recollection 
may be effected, of a nature sufficient for testi- 
mony, even though the memorandum is false. 
In that event the process and result would be 
legitimate. As can be seen, arbitrary and 


sharply defined rules would be difficult to formu- 
late or apply to a situation in which the witness 
is without a present recollection and is supplied 
with a writing which, while supplying infor- 


mation at variance with the facts, so stimulates 
his memory that he is able to testify from his 
own knowledge. 

There is no requirement that a memorandum 
used to stimulate recollection need have been 
prepared by the witness himself, for the testi- 
mony of the witness is the evidence, not the 
writing used to revive his recollection. Under 
some circumstances, however, papers prepared 
by other persons may be so questionable as to 
be excluded from use. 

For the purpose of refreshing the memory of 
the witness it is not necessary that the original 
memorandum be used. A copy is sufficient if 

used for the bona fide purpose of reviving mem- 
f ory. (It is necessary to distinguish this from 
the situation of Past Recollection Recorded, 
where, if the original memorandum is not pro- 
duced it must be accounted for and the copy 
verified.) Use of a copy does not affect the 
competency of the testimony given after recol- 
lection has been revived, but the credibility of 
such testimony may be open to question. 

The rule supported by the majority of deci- 
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sions, regarding the time of making of the mem- 
orandum used to refresh memory, is that the 
memorandum must have been made “contem- 
poraneously or nearly so” with the events or 
“at or near the time.” This is based on the 
premise that no real revival of recollection could 
be had from a paper which was not made at or 
near the time of the occurrence of the event re- 
corded. Professor Wigmore urges that a recol- 
lection might be equally refreshed by a recent 
note as by some contemporaneous record. He 
offers in support of this principle, the usual 
practice of permitting use of a deposition, or a 
report of prior testimony to refresh memory 
on either direct or cross-examination, it being 
clear that the document was not made at or near 
the time of the events observed (Wigmore on 
Evidence, Third Edition Sec. 761). 

The writing used to refresh the memory of 
a witness must be shown to the opposing party 
for inspection, when requested. This rule oper- 
ates to permit the opposing party to detect the 
use of false memoranda to adduce testimony 
that is not the true recollection of the witness. 
The opposing party is further protected by the 
rule in that he may detect circumstances not 
apparent on the face of the writing through 
cross-examination of the witness as to testi- 
mony based upon the writing, and thereby ex- 
pose information which would detract from the 
weight of the testimony given under direct ex- 
amination. The circumstances in each case will 
govern how much of a writing will be shown 
to the opposing party when only part of it is 
used to revive the recollection of the witness, 
as for example, an entry or page of a general 
ledger book. In general, so much of the writing 
as is relative to the subject of the testimony 
given may be examined, not just that used by 
the witness. When the recollection of the wit- 
ness is revived by use of a memorandum outside 
the courtroom before or during trial that is not 
brought by the witness into court, the memo- 
randum should be produced on demand in order 
to afford the same safeguard against abuses. 

It must be kept in mind that a writing used 
to revive a present recollection is not evidence 
when so used; only the testimony of the witness 
becomes evidence. The nature of the writing 
may be called to the attention of the jury by the 
party in opposition to the one calling the wit- 
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ness, or the jury on its own volition may ask to 
see the writing. 

The use of memoranda by a witness to revive 
present recollection is not restricted to direct 
examination. It may become necessary during 
cross-examination. If so, the witness may prop- 
erly be required by the court to look at the paper 
presented to him and the paper so used must 
be read aloud or shown to the jury. When such 
a document is one containing prior inconsistent 
statements of the witness, the prior inconsistent 
statement is not considered as independent tes- 
timony. Many jurisdictions follow a rule that 
requires that the witness see the document be- 
fore he can be questioned upon its-contents. 

The early Court-Martial Orders applied strict 
rules regarding the refreshing of memory by 
use of memoranda. In CMO 87, 1920, 2, the 
court was held to have been in error in allowing 
a witness to refresh his memory from a report 
not made by himself. The rule was laid down 
that “the use of memoranda to refresh the mem- 
ory of a witness is confined to the case where 
the memorandum was made by the witness him- 
self at a time when the facts were fresh in his 
mind.” The error was not considered as being 
prejudicial however. In CMO 144, 1920, 6, it 


was held that the court was in error when it 
permitted a prosecution witness and the accused 


to refresh their memories from memoranda 
made by themselves when it was not stated that 
the memoranda were maae at the time of the 
occurrence or soon thereafter. It was held that 
the error was not prejudicial to the accused as 
he had availed himself of it. 

The value of use of Present Recollection Re- 
vived is amply recognized as set out in CMO 7, 
1928, 15. In that case the judge advocate re- 
quested permission of the court for a witness 
to refresh her memory from a statement made 
at the time, as the witness testified that she 
didn’t know or could not remember. The court 
refused permission. It was held: “The witness 
should have been permitted to refresh her mem- 
ory from the statement in accordance with the 
provisions of section 487, NC&B, and valuable 
testimony might thus have been obtained.” 

Court-Martial Order 3, 1929, 24, - ‘tempted 
to distinguish between Present Recollection Re- 
vived and Past Recollection Recorded. In that 
case the accused objected to a prosecution wit- 
ness testifying from a memorandum. The 
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judge advocate replied that it was permissible 
since the witness was refreshing his memory 
from his own signed statement. The objection 
was overruled. It was held that the court was 
in error if the witness was reading from the 
statement, but if the witness was merely re- 
freshing his memory and testifying independ- 
ently of the memorandum, it was permissible 
whether the memorandum was made by him- 
self or some other person. Inasmuch as other 
competent evidence had been admitted to estab- 
lish the facts which would have been errone- 
ously admitted had the witness actually been 
reading from the memorandum it was held that 
the error was not prejudicial to the accused. It 
is to be noted that the earlier requirement that 
the memorandum must have been made by the 
witness himself has been relaxed. 

The right of examination by the opposing 
party when a memorandum is used to refresh 
memory is clearly illustrated and affirmed in 
CMO 2, 1940, 252. In that case the court re- 
fused the request of the accused to examine a 
memorandum from which a prosecution wit- 
ness had been testifying. At the accused’s re- 
quest the memorandum was appended to the 
record of proceedings. The witness had not in 
fact refreshed his memory but had read the 
entire memorandum into evidence. It was held 
that the court erred when it did not permit the 
accused to examine the memorandum and that 
the court was in grave error when it allowed 
the witness to read the memorandum outright. 
The proceedings, findings and sentence were set 
aside. 

Examination of the memorandum used to re- 
fresh memory is not mandatory unless re- 
quested by either the opposing party or the 
court. In CMO 1, 1941, 209, a witness desired 
to refresh his memory by reference to the ship’s 
bearing log. The log was submitted to the judge 
advocate, the accused, and the court for exam- 
ination and the witness then testified. It was 
held that such examination was unnecessary. 
The Court-Martial Order then continued to dis- 
tinguish between “refreshing recollection” 
(Present Recollection Revised) and “supple- 
menting recollection.” (Past Recollection 
Recorded.) 

The “Guide-Trial Procedure,” contained in 
Appendix 8 of the Manual for Courts-Martial 


(Continued on page 19) 
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NAVY DEPARTMENT BULLETIN PROVISIONS 


ON LEGAL MATTERS 


By LCDR F. J. MADRIGAN, USN 


TS REFERENCES herein are primarily, 
| though not exclusively, Navy Department 
Bulletin citations and are under four subject 
headings: 
(1) Legal assistance. 
(2) Discipline. 
(3) Uniform Code of Military Justice, and 
Manual for Courts-Martial, US 1951. 
(4) Miscellaneous. 
Key: The abbreviations appearing in the col- 
umn marked “issue” signify the following: 
CE—1948 Cumulative Edition of NDB. 
JJ—January—June cumulative issue for in- 
dicated year. 
JD—July—December cumulative issue for 
indicated year. 
Semimonthly issues not in cumulative form 
are indicated by month and date. 


LEGAL ASSISTANCE 


DISCIPLINE—Continued 





NDB 





Standard liberty passes, form for. CL 135-50_.-- 
Souvenirs, captured enemy, regulations and pro- 


Homosexuality, procedure for disposition of 
cases involving naval personnel 
Loyalty: 


Notification of parents in serious cases, by man 
or C. O., procedure for 
Officers: 
Detachment of, for disciplinary reasons. 


Punishment of, suspension from duty. 
Transfer of, in a disciplinary status 
Property of United States, unauthorized pos- 
session: Armed Forces entertainment records 
basis for prosecution for misappropriation 
Government property. CL 69-51 
Service records, enlisted, security in handling. 
CL 197-48. 
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@ Designation places of confinement for court- 


Emergency loans from recreation funds. CL 68- 
49, par. 8b (20) 
Federal income tax, combat zone exemption. 
AlNav 150-50 
Navy relief aid to dependents of naval per- 
sonnel. 
Policy and instructions re: Legal assistance_.._._- 
Soldiers and Sailors Civil Relief Act: 
General information, re 
Protection under as to financial obligations 
may apply to GI loans. CL 143-50 
State income tax, liability of servicemen 
Veterans’ benefits for current entrants into 
service. CL 117-50 








DISCIPLINE 





Unauthorized absence: 
Administration of offenses involving UA of 
EM. CL 101-51 
Disposition of cases of UA by EM, changes 
to BuPers Manual c. 7802-8. CL 64-51_..- 
Mitigation of GCM sentences for: 


Claims, complaints re: Indebtedness, nonsup- 
port against officers and men. CL 195-50_...-- 
Conduct in foreign countries. CL 161-50 








martial prisoners 
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UNIFORM CODE OF MILITARY JUSTICE 





UCcMs 


Art. 8 (3). Payment reward for apprehension de- 
livery of absentees/deserters abolished. Reim- 
bursement to $50 for actual expenses incurred 
is proper. CL 82-51 

Art. 15. Authority of C. O. to reduce enlisted 
men to next inferior grado (NIG) does not 
apply to CPO (PA). 

CL 82-51, par. 4b 
CL 63-51, par. 1b (2) 

Art. 20. Forfeiture of pay under, may be appor- 
tioned over more than 1 month, but not more 
than 3 months. AlNav 68-51 

Art. 22. Authority to convene GCM’s specific 
designations 

All Sea Frontier Commanders. AlNav 
All Fleet Air Commanders. AlNav 53-51-- 

Art. 23. Authority to convene special courts 
martial: General and specific designations 

Art. 23a (6). Procedure when separate/detached 
command, or group detached units designed. 


cases of desertion. 
Art. 127c. Limitations under as to certain 
offenses in certain areas suspended in accord- 





51-432 
51-433 


51-328 


51-328 


51-334 








Executive Order 1027 


51-390 | 5-31 | 


29 
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UNIFORM CODE OF MILITARY JUSTICE—Continned 


MISCELLANEOUS—Continued 





NDB 


Issue 


Page 


NDB 





MCM 


Art. 126e. Reduction to lowest pay grade: Modi- 
fied pursuant Executive Order 10256 as change 
to Naval Supplement, sec. 0122. AlNav 54-51. 

Alphabetical listings: 

Cancellation of letters inconsistent with or 
obsolete as result of UCMJ, MCM 

Certification of attorneys other than SDO 
(LAW). AlNav 23-51 

Discharge other than honorable, effects of, 
table of. CL 63-51 

Enlisted personnel procedures in connection with 

UCMJ, changes to BuPers Manual. CL 


Procurement sources 


Standard, description listing 
Pay record entries prescribed. AlNav 47-_- 
Reduction in rate/rating 
Reservists, status under UCMJ 
Review, departmental procedures for 
School of Naval Justice, class dates and eligibility 








MISCELLANEOUS 





Alien dependents: 
Eligibility of spouses, minor single children 
of servicemen and veterans to enter the 


I  tnns csncunsea6shenqeiudencion 


American Red Cross: 
Official status of personnel assigned to naval 
activities 
Reports, confidential nature of 
Aviation: 
Air defense identification zones 
Naval Aviator Disposition Boards instruc- 
tions and procedures, re 

Claims: 

Personal property loss, modification regula- 
Skettis naaniientnebhaoeneteuiennewamiantes 
War Claims Act of 1948 

Classified matter: Transmission of, procedure. 
AlNav 38... 

Copyrighted matter: Service newspapers to con- 
tain clause prohibiting reprinting w/o written 
permission, AF PS. 

Counsel: 

Appearance in civil court by naval person- 
nel, policy. (par. 5 (¢)) 
CMO: 
1 C 492, 550, 551, 938. 
2C 1211. 
1-44-167. 
3-44-438. 

Dependents: Medical care, policy for, identifica- 
tion requirements 

Employment in civil pursuits: 

BuPers Manual C-11101, Musicians 
CMO: 
547-119. 





2-48-46. 
12-48-343. | 
Enlistment: 
Instructions re: Reenlistment and volun- | 
tary extension. CL 84-51 
Involuntary extension: 
AlNav 72-50 
AlNav 66-51 


16 








Federal Records Act of 1950 (Public Law 754, 
8ist Cong.): Re: Authority Government 
Officials to certity facts based on transferred 
records. (See encl. A, sec. 506 d) 

Fitness reports: New form and procedure for. 


Funds, protection of during transportation. 
Housing, naval rental: 

Rent schedule. CL 51-32 

Rental agreement form 
Immunization requirements: 


AlNav 57-51 
Medical care: Unmarried children under 21 of 
deceased naval personnel, entitled to 
Magazine subscriptions at discount 
Motor vehicles: Regulation of in naval shore 
establishment 
Names and addresses of naval personnel not to 
be furnished to organizations or individuals 
external to Navy. CL 12949 
Orders: TAD, issuance of, authority for (includ- 
ing FLOGWINGPAC) 
Oaths: Authority to administer 
Physical disability: 
Claims for compensation, pension, or hospi- 
talization required to be filed with VA 
General information, re. All hands 
Public property: Report of stolen property to 
FBI via ONL 
Quarters: 
Policy re: Husband and wife who are both in 


Taxes, payment of. 
Recreation: Taxation by State or local authorities 
on motor vehicles, not liable for. CL 104-50--. 
Retirement—Information concerning: 


All Hands. 


Reserve: Use of designation “USN.” AlNav 


Selective service: Reports to. CL 11-51....-.---- 
Servicemens Indemnity/Insurance Act 1951: 


World War ITI service. 

Solicitation: Regulation of by agents, dealers, 
etc., on naval installations by C. O 

Souvenirs: Procedures re: Captured enemy 
equipment 

Taxes: 

Payment of special Federal excise taxes by 
nonappropriated fund activities in Aleu- 
tians, Alaska, Hawaii. CL 48-51 

Recreation funds, instructions for payment 
of: (a) Federal income, (6) social security, 
(c) federal excise. CL 204-50 

Vehicles: Regulations re operation Government- 


owned vehicles exclusively for official purposes. 


Veterans: 


GI bill, deadline dates for benefits. CL 88-51. 


Civil readjustment material 
Voting: 
Instructions re: Servicemen’s voting law 
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ADMIRALTY LAW IN THE NAVY DEPARTMENT 


This article is to present an abbreviated 
non-technical resume of the nature of the 
admiralty law work in the Office of the Judge 
Advocate General, which is performed 
through his Admiralty Division. Various 
publications, such as Maritime Tort Claims 
(NAVEXOS P—718) and Admiralty Claims 
(NAVEXOS P—658), set forth in detail the ad- 
miralty procedures and specific authoriza- 
tions. By reason of its generalization, this 
item may be of more assistance to line officers 
than to legal specialists in setting forth how 
the Navy Department cares for the seemingly 
inevitable aftermath of naval activities—the 
ceaseless sequence of collisions, damage to 
privately owned property, etc. 





Pg ay LAW, while designated as a 
specialty, has well-recognized subdivisions 
such as collision, salvage, personal injury, gen- 
eral average, etc. Since 1944 there has devel- 
oped, at least within Navy Department circles, 
another subdivision. This is the Navy Depart- 
ment’s admiralty law practices. Since the pas- 
sage of the Public Vessels Act * of 1925 the Navy 
Department has been subject to suit for damage 
caused by its craft. Those familiar with naval 
vessel activities in the early years of World War 
II will recall that every naval vessel collision 
or damage matter of any magnitude found its 
way into litigation and that personnel from the 
naval vessel involved were eventually, usually 
years after the occurrence, called upon to tes- 
tify in Court. This inevitability of litigation 
existed even where there was no available de- 
fense on the merits. 

Between 1925 and 1944 the only alternative 
to litigation under the Public Vessels Act* was 
to resort to the procedure existing since 1910 
under which the Secretary of the Navy could 
recommend to the Congress the settlement of 
any claim not in excess of $3,000. After Con- 


— 


Prepared by the Admiralty Division of the 
Office of the Judge Advocate General 


gressional appropriation, payment would be 
made by the General Accounting Office. When 
naval activity was at a low ebb the inadequacies 
of these procedures were not too manifest. 
However, World War II, with the increasing 
number of naval vessels and accompanying in- 
cidents of damage, made it clear that some other 
system was necessary. Diversion of personnel 
to testify constituted a serious interference with 
more essential activities. In addition, the liti- 
gation frequently involved matters of security, 
swept channel routes, naval routing or other 
military factors, which should not be disclosed. 
As a solution of these problems there was 
enacted the Naval Vessel Damage Settlement 
Act of 3 July 1944.2 This Act is twofold. It 
cares for the problem of disclosure through liti- 
gation by providing that the Secretary of the 
Navy should have, in time of war, by filing a 
certificate that the litigation would tend to en- 
danger national security or interfere with naval 
operations, an absolute right to stay any suit 
until six months after the end of hostilities. 
The second portion of the Act provides the much 
needed increased settlement authorization, 
which was expanded to $1,000,000. Instead of 
the earlier procedure, which required an appro- 
priation by Congress, the Navy Department was 
authorized to effect direct payment in cases 
which it compromised and settled. This ability 
to effect immediate payment is a very persua- 
sive factor in settlement negotiations. The set- 
tlement authorization, in the words of the 
statute, is for “damages caused by vessels of the 
Navy or in the naval service.” That is the 
same type of liability for which the United 
States can be sued under the Public Vessels Act. 
On first impression it may well be thought 
that this settlement authorization relates only 
to collisions. However, the meaning of the 
word “damages” has been the subject of much 
litigation. It has a much broader range as, 
frequently, one who has been so unfortunate as 
to inflict injury other than through collision, 
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has been reminded. It includes any damage 
where a Navy vessel is an instrumentality of 
injury. Swell damage claims, which were very 
numerous in busy war harbors, are an instance. 
Claims for damage to land structures, such as 
to wharves, docks and cables, also constitute 
damage by a Navy vessel. The very trouble- 
some and difficult situations of damage to a fish- 
ing net or destruction of lobster pots fall within 
the purview of the Act. Finally, and of consid- 
erable importance, are the situations involving 
personal injury, occurring on another vessel or 
to non-Government employees on a Government 
vessel. There is, of course, legal liability, and 
settlement authorization, for injury to the crew 
or personnel of a privately-owned vessel in col- 
lision with a naval vessel. 

And now pause must be made to point out 
a distinction. The particularization of “non- 
Government employees” in the preceding para- 
graph would suggest inquiry as to whether Navy 
personnel (civilian or military) have any right 
of action for personal injuries caused by a Navy 
vessel. Decisions shortly after the passage of 


the Public Vessels Act established that naval 
personnel have no such right of action. The 
same principle was applied to vessels operated 
by the War Shipping Administration in World 
War II. The Supreme Court in the fall of 1950 


held * that service personnel generally have no 
right of action under the Tort Claims Act of 
1946 for service-connected disabilities. The 
status of the Government civil service merchant 
seamen, now principally on Military Sea Trans- 
portation Service vessels, is a much litigated 
matter. The issue is whether such personnel 
are relegated to the benefits of the U. S. Em- 
ployees Compensation Act* or may sue under 
the Public Vessels Act. 

In summary, while there has been a general 
concept that the Naval Vessel Damage Settle- 
ment Act related to collisions, from the specifi- 
cation of various types of damage, it will be seen 
that it embraces a broad category of occurrences 
where the naval vessel is the source of the 
injury. 

So much for payment! What is the situation 
where the Navy is on the collecting end? Au- 
thorization to permit compromise and Navy 
Department collection of claims, comparable to 





31951 A. M. C. 18. 
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where it pays, was obtained in December 1945.5 
The scope of this settlement authorization is im- 
portant, since other types of claims, not within 
this Act, have to be referred to the Department 
of Justice for litigation, if compromise of cor.- 
troverted issues is necessitated. While there 
are various Navy Department settlement stat- 
utes to permit payment, there is only one statute 
authorizing the compromise of affirmative tort 
claims. The broad scope of the December 1945 
Act permits collection for damage to any Navy 
Department property, caused by a privately 
owned vessel. The authorization is not limited 
to the situation of Navy ownership of the dam- 
aged property. There are many instances 
where the Navy Department leases privately- 
owned property under a contract to return the 
property in good order and condition. If dam- 
age is caused to that property by a third party 
and the Navy Department has effected repairs 
as required under the contract, then the claim 
against the injuring party is adjustable under 
the settlement act of 1945. This permits the 
Navy Department to effect a recoupment where 
it has a primary obligation to repair damage 
to the property of others. 

The preceding discussion has related to dam- 
age or what may be termed admiralty tort 
matters. There is another aspect, seemingly 
unrelated, of the Naval Vessel Damage Settle- 
ment Act of 1944. The Act permits the payment 
and adjustment of claims for salvage services 
rendered to naval vessels. More frequent than 
the situation of salvage of naval vessels by pri- 
vately-owned craft is the instance where a mer- 
chant vessel stands by a disabled naval vessel 
until assistance arrives. This, legally, is either 
salvage of a low order or a matter where the 
merchant vessel recovers the value of the time 
devoted to the service. The settlement author- 
ization removes this type of situation from the 
otherwise inevitable litigation. 

There is frequently a complete misconception 
of the method of the exercise of this settlement 
authorization. It is sometimes thought to con- 
stitute a quasi-judicial determination by the 
Government department involved of the proper 
amount to be paid and, thus, that a depart- 
mental finding is substituted for a Court’s de- 
termination. This misunderstanding no doubt 
arises from Government department proce- 


534 U.S. C. 600a. 
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SURNAL 





dures in hearings on matters of contract dis- 


putes and kindred administrative proceedings. 
During the enactment of the Navy settlement 
legislation, counsel opposing the measure, ex- 
pressed apprehension that a departmental de- 
termination was to be substituted for the right 
to sue the United States. This is the back- 
ground of the provision in the Act that the set- 
tiement becomes final only on the claimant’s 
acceptance of the amount to be paid in settle- 
ment. Thus, it will be appreciated that the pro- 
cedure is similar to the commercial admiralty 
practice and represents negotiation and com- 
promise on disputed issues. The test, from the 
Navy Department point of view, is the expected 
result in any litigation. 

Matters, not susceptible of settlement, find 
their way into litigation. The right to sue the 
United states under the Public Vessels Act nec- 
essitates the participation of a public vessel. 
Later the Tort Claims Act broadened the field 
so that all injuries of an admiralty nature are 
now susceptible of suit. The settlement limita- 
tion of $1,000 by a Government department in 
a tort claims matter is another instance of the 
initial difficulty with the settlement authoriza- 
tion situation as it existed prior to 1944. Ad- 
miralty claims, where a naval vessel is not 
involved and which exceed $1,000, must still be 
placed in litigation. 

During the past few years a well-recognized 
practice in these damage situations has been es- 
tablished to insure against paying for damage 
not due to the casualty or the possibility of the 
inclusion of items of noncollision damage or the 
inability to detect exorbitant repair costs. In 





every instance of damage a survey is held. This 
is for the express purpose of determining the 
items of damage directly arising out of the in- 
cident involved and the reasonable cost of their 
repair. This function is accomplished through 
the use by the Navy Department of the very 
experienced and competent surveyors of the 
U. 8. Salvage Association. This practice, re- 
quired by Article 0633 of the 1948 Navy Regu- 
lations, has become uniformly recognized. A : 
very heavy burden of proof rests on the party ie 
who fails to afford opportunity for survey. ; 
Therefore, failure to afford survey greatly in- 
creases the Navy Department’s burden of proof 
when it is on the collecting end. 

There are, of course, in addition to the mat- 
ters of admiralty claims, numerous other admir- 
alty problems. During World War II there was 
very considerable activity in the way of stream- 
lining the Civil War statutes relating to the law 
of prize and adapting the prize procedures to “ 
present day conditions. 

The major difference between the admiralty 
practice of the Navy Department admiralty . 
lawyer and that of civilian counsel will lie in | 
the former’s less frequent contact with litiga- i 
tion. However, the admiralty litigation train- ‘ 
ing program, through assignment of personnel 
to the Department of Justice and the very fre- 
quent contact with litigation in the preparation 
of cases for trial tend to supply this very essen- 
tial element. Over the course of years, the Navy 
lawyer, who deals with Navy Department ad- 
miralty problems, will find that there are few 
aspects of admiralty law with which he has not 
come into contact. t 










































































































































































































































































MEMORANDA .. . 


(Continued from yage 14) 


1951, does not offer an example of the procedure 
for use of memoranda to refresh the memory 
of the witness such as was contained in Naval 
Courts and Boards, Section 598. While Naval 
Courts and Boards has been superseded by the 
Manual for Courts-Martial, Section 598 will be 
of interest to those readers who wish to see an 
example of the manner in which a witness may 
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be permitted to revive his present recollection 
by use of a memorandum during the course of 
a trial. 

The records of past court-martial trials in- 
dicate that an area of confusion surrounds the 
use of memoranda to refresh memory. It is 
trusted that the present recollection of the 
reader has been revived by this discourse to the 
extent that a situation involving the problem 
will be readily recognized. t 
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REVISED INTERNATIONAL RULES OF 
THE ROAD 


HIS NOTE APPEARS in the JAG Journal 

so that Legal Officers will be advised with 
respect to the 1948 Revised International Rules 
of the Road. These rules are not now in effect. 
They come into effect when the President shall 
issue an Executive Order, prescribing the date 
after which all American privately owned and 
public vessels must adhere to the 1948 rules. 
Inquiries in this matter will be prompted by 
the enactment of Public Law 172, 82nd Con- 
gress, Ist Session (approved 11 October 1951). 
This law merely authorizes the President to is- 
sue regulations. Since the regulations to be 
issued (the 1948 Revised International Rules) 
appear as Section 6 of the Act, there has been 


created the impression that passage of the Act 
has brought into effect the 1948 Regulations. 

The London Conference, which considered 
these Regulations, requested the British Gov- 
ernment to fix a date for bringing the Regula- 
tions into effect when “substantial unanimity” 
has been secured. The adherence of two or 
three countries is still awaited. The conference 
also requested the British Government, when 
unanimity is secured, to fix the date when the 
Rules become effective, at least a year in ad- 
vance. Thus, the transition to the 1948 Revised 
International Rules, which appear in Public 
Law 172, will probably, at the earliest, not occur 
until 1953. t 





NON-DISCLOSURE 


(Continued from page 6) 


of evolution. The Department of Justice’s 
litigation *’ over its right to withhold the reports 
of its FBI agents is separable and distinguish- 
able from the cases involving the privilege of 
Government Departments. 
preme Court opinion * in the latest FBI non- 
disclosure case suggests the possible invalidity 
of any regulation, which would withhold matter 
sought as evidence in litigation. This issue 
would be the very basis of the doctrine of gov- 
ernmental privilege. 

Perhaps, the end result is justifiable as plac- 
ing the loss on the Government rather than on 
an individual. However, it results in eliminat- 
ing any distinction between cases of liability 





37 See U. S. v. Cotton Valley Operators Committee, 339 U. $. 940 and 972. 
18 U. S$. A. ex rel. Roger Touhy v. Joseph Ragen and George R. McSwain, 
26 February 1951; 71 S. Ct. 416. 


However, the Su-- 


and what would be nonliability if disclosure 
could be made. The procedural situation is ob- 
vious. The litigant who can maneuver his case 
so as to set the stage for demand and refusal, 
may succeed in obtaining a default decree. 
Thus, the trend of the pending cases answers 
the question of the cost of nondisclosure. The 
United States, in short, has, under today’s deci- 
sions, assumed the insurer’s role. 

Thus, within a comparatively short cycle of 
time, there has developed a complete reversal 
of previously accepted concepts. The matter 
deserves the closest study of every trial lawyer. 
The trends indicate the increasing acceptance 
of the doctrine of the imposition of sanctions 
in litigation and that security or privileged mat- 
ter will be withheld by a Government Depart- 
ment at a cost of full indemnity to litigants, 
irrespective of actual legal liability. t 
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